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THEYCOURT: This is an application to enjoin the
proceedings as a Friend of the Court} the movement, and your
argument as to why?

MR. VEACH: Your Honor, I meet the criteria set out
in the Kruger case, a case cited by counsel and a case that
your Honor cited, the Steglich case.

First of all, I moved by order to show cause
because that is the way you are to move in a trial court as
in Amicus. |

I identified my interest on pages 7 and 10 of my
brief. | |

THE COURT: Briefly they are?

MR. VEACH: My primary interest here is in the case
and in the expense being incurred in this estate.

These policyholders are only going to get money

from the funds that Health Republic recover; and those funds

consist of monies from the federal government and their
premium. There is ﬁo guérantee association. There is no
other source of funds for these people. Every day is a
delay and every day reduces the ‘'value of the policyholder's
claim. ‘

I have explained by affidavit the matters and the
areas of interest that I want to brief and I briefed them.

The first one is the clawback. Your Honor brought

up the issue of recovering these funds. I'm aware of no way
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to recover the monies once they have been disbursed other
than.direcﬁing the liquidator to sue people to get the money
back.

THE COURT: When you say "sue people," clawback is,
éssentiélly, not directed at policyholders. Clawback is
directed at expenditures made by, essentially, the attorneys
in giving out assignments or identifying further people to
work in a capacity to facilitate the process, whether or not

say something was an expenditure that was exorbitant. This

is not directed in any way to policyholdeis.

MR. VEACH: No, the policyholders will suffer.

THE COURT: No. You say, "I ddn't know of any way
of getting the money backf" That is how you get it back
from the parties for whom the Court had an interest and was
thinking in terms of clawback. With respect to say,
hypothetically, if it wasbdetermined where Weil Gotshal did
something where they had $100,000 expenditutes, they should
not have had, they would be obligated to return it.back to
the fund.

MR. VEACﬁ; Your Honor, your Honor has the power
and the authority by Article 74 of the obligation to approve
all expenses in this case; that, to my knowledge is not
being done. Your Honor, to your great credit, required all
the expenses be posted and they have been posted by they

have never been approved.
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THE COURT: That's right. So the ability to
disapprove has{not'beenrlost.‘ |
MR. VEACH: jRight,'

THE COURT: ' When you say,'"I don't see how you can

‘ get.it'back?" “Could.hot have been approved or even if

approved, rescinded},that isihoﬁ one gets.it back as of the
court.. | |

MR.;VEACﬁT ‘If»yoor"Honor disapproves‘it—-

'TﬁE COURT;- o;;ré§cind§ or modifiesé

'MREJVEACHE ‘But if.the:MOney has heen disbursed and
epent ahd'someone_hae gone bahkrtpt -—

THE COURT: " To counsel.’ Weil Gotshal is not going

‘bankrupt. Im not'talking about ——you're making up a

hypothetical that ie so‘farfremdved from'ﬁhat-is realty from

) what this is about 1t is almost 1napp11cable

We are talklng about clawback and the concern of

"1mproper expendltures that you have ralsed thus far, with

~ respect to how Weil Gotshal ——and I'm only hypothetlcally,

I'm not saying ——how Well Gotshal has performed in its role.

That 1s clearly someth;ng that oan be retrieved.

MR. VEACH: In the Union Indemnity case, the

Liquidatioh Bureauhcame_to Judge Bransten and said, "Please

approve these ekpenses,.these“are the monies that we have

: spent;"

THE COURT: That is liquidation Bureau.
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MR. VEACH: And the Liquidation Bureau is also
spending money. |

THE COURT: fes, i understand.

MR. VEACH: But.Judge Bransten said, no one ever
asked me or the previous judges for 20 years to approve any
of these expenses; now you're asking me to approve 20 years
of expenses, I won't do if.

THE COURT: Right.

MR. VEACH: And then said, I want further reports.

THE COURT: Sure.

MR. VEACH: She eventually got the further reports
and she eventually proved it. Some of that money had been
spent 20 years before and it was gone.

THE COURT: We are not there. I don't think-- I'm
thinking of in terms of.being there for that. That is just
an outrageous example inlthat.regard.

This is something where we are doing a very close
monitoring --at least this Court is --and they are moving a
pace. This has been moving very strehuously. This has been
aggressively moving and I intend to keep it that way so that
I will be able to, in a short window, be able to determine
when and where Ibneed to look at expenditures.

So there's been the example is a Dooms Day example.
It is not applicable at this juncture to this case.

MR. VEACH: In the Consolidated Edison case that I
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cited'f—and‘this“is:a case that favors the bureau. It bars

vpeoplé from getting information from the bureau under the

Freedom Information Law.

This.is what thevaurt.ruled:. "All major decisions

made by the‘Liquidation~Bureau require court ordered under

Section 7411, 12, and 34, specifically preclude the
_superintendent from disbursing éhy of the assets of the

 insolventvwithout.¢ouiﬁ_approval."

Monies areybeing_spentx——so far $4 million has been
spent QithOutldqurt appxoval. Ahd I don't believe your
Honor qould éppréve it, given what tﬁey havé done, all they
have'giQen;is a summary;. a one fine summary and a number at
the end of it. :"Weil Gotshal, ﬁegal assistance, $398,000."

But'thére are many many far larger charges on there that are

‘simply a linéventry.and-ﬁumber at the end.

THE COURT: What if I said with respect to how I

wbuld'addres$ thatﬁbﬁ prévious occasions? What have I said?
| MR: VEACH:]\Your ﬁon¢r{ I think your Honor has been

talking abéuf the‘c;awbaékjprovisionﬂof taking money back.

THE COURT: ‘From whom?

MR.,VEACH;’.I éssgme fﬁéﬁ people w%o should not
have gotten it. - j, B “li‘ i | |

THé éOU#Tﬁ Né;v See, jou.totally missed it. I'm
sorry to say; you $at_here ahd missed it.

The point'ifve made-- and I've made it I thought
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pretty clearly --was that my first and primary purpose was
to address the policyholders, set up a procedure --I'm not
going to say it again, by the way, make sure you get it this
time --

MR. VEACH; Yes.

THE COURT; —-to.make sﬁre I set up a procedure by
which the policyholders one, would get full information
right away and two,.bé able to put forth their claims--
policyholders put forth their claims and three, set up a
mechanism to start figuring out how we could get their is
claims addressed. And, simultaneously, while those three
things are going on, to get a sense of the pool of money
that I'm looking at. And those things I've set up, thus
far. And I think in a pretty rapid pace and schedule.
Plus, I have done something, which I don't think typically
done, I required everything be online so that everybody
could see and understand-- and iﬁcluding those who don't
speak English, know whét is hapéening so that'they will have
-- to create transparency; That'wé haﬁe done in a very
sho#t window. I know I have pushed very hard.

And I don't think the time has yet elapsed that I
should be worried that the)expenditures --and I'm only
giving it as an example aﬁd I am not being cfitical --the
expenditures of Weil Gotshal have not moved so far that I

cannot clawback if need be, that is all that I am saying. I
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am there. I'm pretty much theré. I intend, in the early

months of 2017, ¢f_$taxting to dé separate hearings and

 reviews df'expenditures>of WeilfGotshal and related

enfities. That Iididn‘ﬁvheed y6u for, sir.
MR;‘VEACH: Tﬁank YOu,>y6ur Honor.
THE.CoqﬁT:szpint being, this ﬁasvfhe natural way
to.proceed'and I hévexsef it.up;f ' | | |
So:thé ¢oncerh.£hat‘yoﬁr serviéés aievnecessary

because things are not ‘moving -- your concern with respect

to both pace .and expense,,Ifm'ndt seeing it yet --

MR. VEACH: All right. -
THE-COURT{.>44based onkhow we have @oved,'thus far,
and the ability; I just don't think I have lost any ability

to rescind or clawback expenditures. Those are the

_expenditures I'm concerned with.

I'm not éoncerned with :the policyholder out there
who may have gotten $2,000 thatésﬁe.or he should not have
gotten because it is dupli¢ativé of the expense of somebody

else --a provider. Yes, it is concern, but it is not my

primary concern. My primary corcern with expenditures is

the big numbers. That is what I am saying I will be looking
at. I may lose based on qét’——;but I think we need to put
checks and‘balance in place on ability to- check for

duplicates where we coﬁld.checkﬁon_a poliCyholder and

.'prbvidér both seeking the same élaim,,fhe same pot. We have
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. done that the last session.

MR. STACK: nght

THE COURT: So we are really moving very -- I think

- you all are doing a great job_iﬁ?moving forward to setting

up the mechaniem to cover.the primary goals, which is to

protect the pollcyholders, to reimburse the policyholders

"and to make sure we have .a sense of what is the pool

SO_thlS 1nab;11ty -- thls clalm that or your
concern that_there_will'be an 1nab111ty'to get back, I don't

see it at this juncture,_becaﬁee'we are moving pretty a

- pace.

MR. VEACH}.fYour.Henor;'I wasn't aware you were
planning on having;hearihgs —

THEvcoﬁRT; I,mentiened it at the last session on
the record, that one'of thihgs I would do, wouid hold
1ndependent se551ons, rev1ews,'and hearlngs to assess the
breakdown of expendltures Not expendltures with respect to
the pollcyholder prov1der pot, but expendltures relating to
setting up thlS whole englne of llquldatlon

MR._VEACH: Will the bxlls that have been paid be
posted'online? hIanther words,?Pohcovhas a large number
here -- | ’ - |

THE‘COURT:vYYou see,,I'understand that is your
primary concerh; o

Your primary -concern is these entities that are

af EE

a)
01
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getting paid. The Court's primary concern is the

policyholders and making sure the policyholders and

providers are protected. You want the Court to leapfrog and

go to what you are concerned with, I am not doing it. Okay.

I'm not leapfrogging over what is most important,
which is the policyholders and the providers, and
determining the p§£ and méking sure they are protected
first; that is the Céurts primary concern. That is not
yours, but it is mine. And I'm not moving your concern
ahead of that at all. It will be.addressed, but it will not
be moved ahead. |

And what I needed to get done first online and

records, and making sure things were posted were concerning

my goals one, two, and three.

MR. VEACH: Right.

THE COURT: What I hayve said, in the early 2017, I
will start looking aﬁ the pulling out and addressing the

hearings related to, and the review related to expenditures;

' this is not like the first time we have to do something like

look at sémebodY‘s records of expenditures and say, now give
me ever backup document that goes with that and bring them
in I want to know; thét happened but it is not first, it is
not even second.

MR. VEACH:. Well,'your Honor, I have one

ﬁélicyholders' written in support of my application.
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THE COURT: Mr. Young?

MR.-VEACH: Mr.vYoung.;ﬁ

THE_COURTQ‘ ;n Mr. Young's letter hé said he opted
out -- | .

MR; VEACH:} He'chdose n§t to Pursue his appeal.

THE COURT@‘fThaf's‘righi.r.To ﬁe he choose not to
.pa;ticipate, hé'$ doiqg‘ﬁ;ivate iawsuit.

MR. V?ACH§  ﬁé}jhg diopbed his appeal to the First
Department on'theisqopé of;the injunction.
THE COURT: Qkay:; |

He:rééﬁesﬁéd rélief fr¢m the injunction. Right.
Okay. | R o |

&

appeal and he.withdrew the

MR;‘VEACH{]'He téo# an"
appéal. R o

THE‘COUR?; ;Yes. 'But is he'a partigipate? We have
an opt-in and op#équt.lll.cailuit opt-in and opt-out.
r MR. STACKA  Hé.s£iii hgs.éﬁciaim; He has a $5,000
claim as'poli¢Yhéidéf;andvhé'still has his:$5,000 claim that
_wevwill geﬁ resolved-in the claims.process.

THﬁvCOURT: “Okay;' ﬁﬁtfhe has not opted-out, he's
still in? .  :'; o | |

Mk; SfACK:  Yes,jhé_sfill has his $5,000.

THE chkT5  Go ahead. |

I had fhe’iefter saying( essentially, I'm

appéaling, I want to make sure -- but Ivgot the sense that

DEBORAH A. ROTHROCK - OFFICIAL COURT REPORTER
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he didn't intend at the juncture of this letter of
November 18th that he didn't intend to participate; meaning
he would that{opt—out. Which is fine. But he has not
opted-out as of yet. Okay. Yes, I have read his letters.

MR. VEACH: No policyholder objects and no health
prqvider objects as a Frieﬁd of the Court.

THE COURT: Well, I only got one letter of support.
No one objected. I got it.

MR. VEACH: No one objected.

THE COURT: You don't just get it because people
want it. There's a criteria. There is a five point test
esséntially;

MR. VEACH: The first poinﬁ, I moved by order to
show cause.

Point two, I have explained my interests.

THE COURT: What are your interests again.

» MR. VEACH: My interest is in the pot of money that
is going to be available ﬁq the policyholders. That pot is
their premium money and the federal ﬁéney.

I understand that the Court has pushed this along
very briskly. But, in fact, we are pot even going to start
the review of the claims because there's no one has been
hired to audit them because of the faulty RFP put in place.
That will not begin until 2017.

THE COURT: Which is how far away by the way?

DEBORAH A. ROTHROCK - OFFICIAL COURT REPORTER

12 of 55



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

13

-Proceedings-

How fér aré we'f:om 20f7; we are not talking five

- years or five months, we'aie talking six weeks back.

MR.:VEACH:} ifm_lookingiback ét when.the Board

‘stepped down.

The,BQard'steppéd in Hééléh Republie in October of
2015. | o o | |

MR. STACK: Thaﬁ is ﬁét't;ué.’v

THE COﬁﬁT}:aﬁhat i§ the date? :Wﬁehvis the date
that the Boérd_stepped down? o |

MR. §TACK;' When the‘liéuidation was --

THE COUﬁT{ Whaﬁ is thé date?,

MR. STACK: ?The 1i§ﬁid££ion_was May.

Tnﬁ COURT: Of? A

MR. STACK:V>This Year;b'

THE C¢URT:~ 3q,.ﬁay, pf'zols_is when the Board
stépped down éndvﬁetape_ﬁow'in:ﬁo§embef of 2016;

| MR;.VEACHEJ;Tﬁat is #oﬁ‘correct. | |

In‘Qétoberyéfi201$ ﬁheQBéérd:cénsented by
resolution to an éntfy of an prAer'of‘liquidation.

In other:words, the»Boérd said liquidation --

THE COURT: When did they step down? When did they

”actually --.did they =--

MR. VEACH: If theyvcoﬁtinued_meeting, this is news
to me because they‘résqlVed in October --

THE COURT: Did they continue meeting?

DEBORAH A. -ROTHROCK -IOFFICIAL"COURT-REPORTER
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MR. STACK: The way the structure of the statute
works, is that the Boafd consents but then doesn't actually
Step aside until the liquidation is -- |

THE COURT: When did they cénsent?

MR. STACK: ‘They consented in October of 2015. And
the liquidation was gommenced by your Honor in May of this
year. And the important thing, your Honor, at that point,
obviously DFS, which is the regulator does step in.

THE COURT: At what point?

MR. STACK: As soon as October comes in, steps in
and takes a much larger role bu£ the Broad stays in place
until May of 2016.

THE COURT: So the Board ——the.liquidator steps in
but when can the liquidator start taking action?

MR. STACK: The superintendent --it is actually
DFS, which is regulator, steps in; when in May, when your
Honor commences the liquidation, a liquidator is appointed
which is the superintendent. And at that point the
superintendent, essentially, displaces the Board and at that
point you have a different governahce of the company.

MR. VEACH: - Your Honor, this is the way it works.

When a copy ié in trouble, the Board can fight it
or the Board can éonsent to liquidation. This Board
consented in October of 2015 to be ligquidated. At that

point, that very day, the superintendent could have moved

DEBORAH A. ROTHROCK - OFFICIAL COURT REPORTER

14 of 55




C

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

15

—Proceedings-
for an order of liquidation. She choose not to. There were
interim superiqtendant. For some reason, the
superintendent, the regulator, did not show up in court
until Aprii 22nd, 2016. During.the period a lot of money
was spent? | |

THE COURT: By?

MR. VEACH: That is an excellent question.

I don't know.‘ I don't know.

THE COURT: I understand.

MR. VEACH: I don't know who approved those
expenses.

THE COURT: Okay. But why are you concerned?

MR. VEACH: Because the pot is shrinking.‘

THE COURT: qu does the pot shrinking concern you?
You have an interest on behalf éf the public.

MR. VEACH: The policyholders.

As that pot shrinks their.payments and the approved
claims shrinks with it.

THE COURT: Okay. You; concern is the
policyholders, not the how they are expending. But the
policyholders -- making sure the policyholders are made as
whole as possible because I want to know how to focus your
limitations. |

MR. VEACH: Well, my céncern is on the entire

process. ' ‘ 4J

DEBORAH A. ROTHROCK - OFFICIAL COURT REPORTER

15 of 55




1

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

-Proceedings-

And first of all, I commend the Court for putting
everything online, this is extraordinary; this has never
been done before.

THE COURT: What is "this?"

MR. VEACH: Posting the information, the expenses
and the contracts and the information online and the
transcripts has never been done in a liquidation proceeding
in New Yérk.

THE COURT: And?

MR. VEACH: This is a gigantic step forward.

THE COURT: Still you think I need help?

MR. VEACH: No, I would love to support it, your
Honor. I would‘love to support this process, that is all.

THE COURT: Okay. . Sorry.

Off the record.

(Whereupon, a discussion was held off-the-record.)

THE COURT: Back on the record.

Now, again, we know that your concern is primarily

that the pot be protected to the agree possible and, as we

all -- at the point that I had to leave, we understand that

I have doné a lot to make the pot total transparent and I
will continue to. But I will also consider --and as I said,
I will be stepping in early, not late, to get to the--
starting to look at how the expenditufes were made and are

they in the best interest of the full pot. I'm there. I'm

16 nf CC
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almost there.

So far I don't see why I need you. Let's go to the
next point.‘ |

MR? VEACH: Your Honor, here are the areas i think
that would benefit from briefingﬂ

THE COURT: Benefit from what?

MR. VEACH: Briefing. An additional brief ——(

THE COURT: I'm not doing an additional brief, oh,
no, keep gOing. |

MR. VEACH: All right.

At the last hearing your Honor commented, it
appeared that your Honor and the clerks were doing a lot of
the work here and fou directed a memo be prepared on the
issue the assignment of policy proceeds, that was the
Northwell issue. We have:not_seen that.

| THE COURT: Did I put a:timeframe on it?
~ MR. STACK: No, your Honor. And, you know, it is
exactly -- |

THE COURTfi That is one of the things I always try
to do, is put a timeframe, so that things move at a certain
pace and they are not justvsitting there when I say
something needs té be done. My question is: Why not?

MR. STACK: So, your Honor, if you remember what
issue that relatésvto, it relates to the duplicates

essentially.
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THE COURT: That's right.

MR. STACK: And the work being done on the
duplicates_is being done now and is going to take some
ampunt of time.

THE COURT: - Okay.

MR. STACK:v So the timeframe that you're Qoing to
need that information, we will have that to you long in
advance because the work that is being done is being done
now.

There wasn't a time set, but we understand your
Honor needs that before -- |

THE COURT: By the way, that came up at the last

 session by'the persbn who joined the group who said, I would

like to be able --I would like to understand how we are
going to deal with duplicate cléim#. We set up a mechanism
right away to deal with fhat.

What is it that you said I asked for?

MR. VEACH: The memo had to do with the Court's
capacity to.offer rule provisions in the policy.

THE COURT: Right.

MR. VEACH: That was the issue. It is clearly a
iegal issue.

THE COURT: And I did ﬁot give you timeframe to do

that?

MR. STACK: No. Because, again, what that relates
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to; at the end of the day after you figure out whether there
are duplicates, what the issue was is, let's say that a
policyholders made a claim --

THE COURT: I understand. YI understand the fact.
But if my directidn was that I need a.briefing on the
éueStion of the Court's ability to override a policy
provision, which is in&ependent of anything that is being
setup, that is just law.

MR .- STACK: Right.

THE COURT: That is just law.

MR. STACK: Right. The question was when you
needed it for, which is when there are completing claims
between the policyholders and the provider and that is going
to come, literally, months and months and month down the
road.

THE COURT: There could be other circumstances in
which there may be a provision of the policy that the Court
needs to know under what circumstances can you override,
that is all. Why is that so emergent?

MR. VEACH: Well, it is emergent only because this
is a discrete legal issue that we could get out of the way
quickly.

THE COURT: Oh, so'you‘ie saying if you were a
Friend of the Court you would do it?

MR. VEACH: I would comment on his brief.
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THE COURT: I»don't need a comment. Why do I need
a comment? If I need a comment, I go upstairs to the Law
Départment.

My point is, what I.get is drafts and i then do my
own research and read. Basically what you want to do is be,
YOu know, the critic that sits -- you know, like the film
critic and says ﬁhis is good here and this is bad here.

Why do I ﬁeed'that? Because I don't have an
inability to do it.

MR. VEACH: No. Your Honor, usually you're dealing
with adversaries in this coﬁrtroom.

In this liquidation proceeding the policyholders,
not a single policyholder has appeared in this courtroom
since May 10th.

THE COURT: Say that again? "Not a single
policyholder." |

MR. VEACH: "Not a single policyholder has appeared
in court after May 10th."

THE COURT; That is nof_true. That's just not
true. I just happen to know because I know who is in the
courtroom.

MR. VEACH; The policyholders --

THE COURT: Some -- maybe not a lot but a few show
up. Even somebody who sat over in that corner who was

someone who bought policies. In other words he's still a
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policyholder. He bought claims.

MR. VEACH: He wanted to buy debt.

THE COURT: And he sat here. Your statement
inaccurate. He was not the only one.

Then I had a couple of Asian Americans who was
sitting over there, who nbbody paid attention to who then
came afterwagds and I got an interpreter to come up and
speak to them. | |

MR. VEACH: I did not know that, your Honor.

THE COURT: That is inaccurate. Keep going.

MR. VEACH: What I would like to do is provide a
little bit of adversarial context here. Instead of hearing
just one side‘ofithe.story or from one party, simply to
provide another voice. -

I'm not going to brief anything that your Honor
does not want to have briefed; -you could say five pages, or
one page, I'm not ﬁrying to burden the Court in any way.
I'm just saying anothér voice could add value in a matter of
great public interest.

THE COURT: Okay: Next point.

MR. VEACH: Nexf point is the balanée sheet.

We have not seen the balance sheet.

THE COURT: No --

MR. VEACH: We have not seen the balance sheet. I

would like to comment on the balance sheet. AJ
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'THE COURT:
MR. VEACH:

THE COURT:

balance sheet when

MR. STACK:

been posted.

THE COURT:
MR. STACK:
THE COURT;
'it wéS’posted?,

MR. VEACH:

THE COURT:

- -Proceediﬂgs;

bYou have n&t éeen yet?

It has beeﬂ not been produced.
'Yqu”ﬁant.thé ability to comment on the

it's provided. Yes?

22

I would just say, the balance sheet has

 Po$ted.
And --

Hold it. Why haven't you seen it, if

I wasn't aware it was posted.

"You seem to be not aware of a few

things so far today. You say ydﬁ want to be a Friend of the

MR. VEACH:

" Court, you're not keeping up.

I apologize if they put that one up on

the website without them seeing.

THE COURT:

MR. VEACH:
THE COURT:

'going.

' Well, they didn't do it around you.

They did it and you didn't see it.

‘ ;'missed it,‘your Honor.

.,That is nuﬁber‘thrée you missed. Keep

If you want'to commentton it} it is 'sitting right

there, ready for you to look at it.

MR. VEACH:

THE COURT:

Do I have permission to look at it?

.:If yoﬁ ateﬁdeemed a Friend of the
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Court, I did not get there yet.

MR. VEACH: Okay.
The other thing is a liquidation plan.

Article 74 talks about a plan where you have a

~Guaranty Association involved. There is no Guaranty

Association in this case. I, respectfully, submit that the
liquidator -- the Court considef asking the liquidator to
propose a plan, to give a plan. How does the liquidator

propose to wrap this estate up? How long will it take?

‘Where is she going? A plan.

THE COURT: . Go ahead.
MR. VEACH}- The next area, the suites against the
Federal Government.

On Octobei 11th counsel mentioned in sort of an at

-the side comment,.that the liquidator is considering suing

the Federal Government. I would like to hear -- have an
6pportunity to add;ess and comment on the suits and also
ask, respectfully, why those suits have not been commenced.
There are many sﬁits across the coﬁntry that have already
been commenced.

THE COURT: Okay. The ability to say -- this is

hOW»I envision if he were allowed to take on the role as the

"Friend of the Court, that he would contact the Court and

say, I think it would be timely for the liquidator--

hypothetically, to commence Federal actions and why; which
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: is; say,_Sqmething I_may not be addressing at any given

point but he's beginning it to the fore, and then you would
get to respbnd?and_say'why_it ish't, or shouldn't be done or

isn't done at this juncture and hhy. So that is how I

‘envision some. of what he could be able to do working.

MR. STACK: ”We'wouldvst?enuously argue, your Honor,
that that is a mistake by the Court andVI would like an
opportunity to argue. . We think that --

THE.COURTf ‘That is the‘poiht. You see, without

 somedey raising it'infhis capaéity,.it is not on my front

-burner; you see What'Ifam saying?

MR. VEACH: Yes.

THE COURT: And this is the ability to put things

-_befére'the Court_that may not be on the Court's agenda but

maybe neéds_to be,;orjsomebbdy ﬁho may Say, let's say, can I

give you an outliﬂe Qf'ﬁhat should be some agenda items you

- should follow or a timeline on ﬁhat you should be looking at

 that'you may not_have thought about.

Kéep~in mind, in'the cépacities-that I'min, I'm

 not-lookin§ to orgénize'the'liquidation from here; I'm

managing and ruling. But_having somebody else look at the

organizatiOn of the liquidation is not harmful to the Court.

'Ahd'I will ——_what_IjWould like ‘to understand is how is the

role he anticipates harmful to the liquidator?

MR. STACK: Your Honor; I think that is a fair
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question.

Let me start by saying that the motion to be a

- Friend of - -the Court,'the way it is being positioned and the

- way Mr. Veach poéition it as‘raising issues with the Court

is wholly unprecedentedg_f'”

THE?COURT: Thaﬁ is thelsecond'time I've been told

-.unpreCedented.j

Fi;st'live’been:told.by:making everyone go on the

wéb is unprecedented.f‘vasomebOdy thinks what I have done

:on that is”ﬁrong,.they?need<£o[tell me so that I could slow

down. .

'Unpfecédented is not a word that frightens me and

- not a word with whichxiﬂm_unfamiliar. So my thing is, if it

is ﬂecessary,,iidé it.l~Unpfecédénted is not going to shake
a trée; giv; me égme;hiﬁgmbettef;‘ v |
MRT'STACK;ﬁSLét>me sayﬁit differently.
It'is prbhibitéd‘bybthé‘cases} It'is p?ohibited -
TﬁE coﬁRT:  Directly_pfohibited, expressly

prbhibitedgby case law that says one cannot be appointed, or

‘assigned, or allowed to stand in as a Friend of the Court,

- direct case.

MR. STACK: If you look at --
'THE COURT: ' Case law.
MR.'STACKff.If youvlook at, for example, the Kemp

case or ifIY6uﬁlook at thé Kruger factors. Your Honor, as
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‘your Honor is aWare in the Steggich, which your Honor hd and

v

applied thehKrugerafactors.
One of the Kruger factors speclflcally set out why

you need a pendlng motion or appllcatlon before you have a

'Fr;end of the»Court;_ In other words, what a Friend of the
.Court cannot do is tell the Couft; cure the issues that you

have to decide. Here are the issues that the parties need

to decide.
Instead what a Frlend of the Court or AMICUS has

done, if you look at the factors 1t is clear is, where. there

is a.pend;ng motlon.--for exampfe, your‘Honor, down the

road, if your Honor says we are going to have a hearing on

'expensesy'and here is ﬁhatjthat%hearing is going to be, at

'thatvpoint there can'be.an application for a Friend of the

Court or AMICUSs and we could look“at whether or not it is

approprlate at that tlme for somebody to put in a motion.

~ And the Kruger factors -—and th1s is really critical -- the

Kruger factors all if you read ! them, anticipate a pending

motion. And why lS that° Because, for example, one of the

'thlngs you . would have to put in is a proposed AMICUS brief.
‘You cannot put in an opposed AMICUS brief unless there's a

specrflc pending mot;on»ln front of you.

THE COURT: - That is actually accurate.
MR. STACK: Your_Honor; let me back up a second --

THE COURT: - Traditionally he is right.
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