Bervices Agreement

This Services Agresment (“Agreement™), effective as of May 1, 2017 (“Bffective Date™),
is entered into by and between the Superintendent of Finanoial Services of the State of New
York, in her capacity as court-appointed liguidator (“Liguidator™) of Health Republic Insurarice
of New York, Corp., and POMCO, Inc. (“"POMCO"). The Liquidator and POMCO are éach a
“Parly” and collectively the “Parties™ fo this Agresment.

WHEREAS, the Liquidator is the liquidator of Health- Repubiic Insurance of New Vork,
Corp. (“Licalth Republic”) pursuant to an Order of Liquidation issued by the Supreme Court of
the State of New York, County of New York (“Liguidation Court™) on May 10, 2016; in the
raatter styled Jn the Matter of the Liguidation of Health Republic Insurance af New York, Corp.,

Index No. 450500/2016 (“Liguidation Proceeding™;

WHEREAS, POMCO has the capability and capacity to provide the Services (as defined
in this Agreement); and

WHEREAS, the Liquidator desires fo refain POMCO 16 provide the Services under the
tefms and conditions. set forth in this Agreement, snd POMCO is willing to peiform the Services
~under those terms and conditions;

NOW, THBREFORE, the Liquidator and POMCO agres as follows:

L. Serviges

POMCO shall provide to the Liquidator the services (the “Services™) described in the
Description of Services and Compensation set forth in “Exhibit A” attached to this Agreement.
POMCO shall provide the Services: (a) in accordance with the terms and subject to the
conditions set forth in Bxhibit A and this Agreement; (b} using personmel of required skill,
experience, and qualifications; (¢) in a timely, workmanlike, and professionat manuer; and (d) in
accordance with generally fecognized industry standards,

2. Term

The term. (“Teym™) of this Agreement commences on the Bffective Date and expires on
the earlisst of! (=) completion of the Services in aceordance with the terms of this Agreement;
(b) termination of this Agreement in accordance with Section 4 of this Agreement; or
(¢} Desember 31, 2017, provided that the Liguidator may, at her scle option, renew thig
Agroement for one addjtional six-menth period by providing thirty (30) days® notice prior to the
date on which the Term would ofherwise have expired.

3. Diefault

POMCG shall be int default under this Agreement npon the cccurrence of any one or
more of the following events:

{a)  The dissolution of POMCO; an assigmment for the benefit of creditors of
POMCO; the commencement of any legal action or proceeding under any banlaupicy or
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insolvency laws for POMCQO’s relfef or against POMCO, which, iF filed against POMCO, is
consented to or remains un-discharged for thirty (30) days; or the appointment and continuance
for thirty (30) days ef a receiver, trusiee, guardian, or other simiar person for all or part of the
property of POMCQ.

(6} The prohibition by law of POMCO from éanducting ifs business, or & substantial
part thereof in the State of New York or any other state in-whick this Apgreement will or should
be performed.

(¢)  POMCO’s material failuze to perform any of the obligations provided for in this
Agreement. Examplés of such failure include, but are not limited to: {1} nonperformance or
performance of the Servicss in an unsatisfactory or unprofessional manner; (i) failure or refusal
to proceed according to the direction of the Liguidator if said direction is within the capebilities
of POMCO; (iif) unnecessary or unressonable delay fu performing the Services; or (iv)
abandorment of the Services,

(d)  POMCO’s material breach or material violation of a provision of this Agresment.
(e}  POMCO’s material failure to meet the standards provided by the Liguidator,

£  POMCQ’s failure to maintain any livenses neeessary to do business in New York
4, Termination

(&)  Termination for cause. Bither Party may terminate this Agreement by reason of &
default by the other Party immediately upon written notice of the infent to terminate,

(®  Termination without cause, Either Party may terminate this Agreement without
reason upon thirty (30} days written notice of the intent to terminate.

(¢}  Termination pussuant to Liguidation Conrt direstion. In the event the Liquidation

Court directs the rescission or reformation of this Agreement, the Liquidator may terminate the
Agreement without cause upon written notiee to POMCO.,

On termination of this Agresment, ady fees and expenses due, to POMCQ 1s of the date
of teirnination shall be remitted within forty-five {45} days. The Liguidator shall not be ljable to
POMCO by reason of termination of this Agreement for compensation, reimbursement, or
damages on account of any loss of prospective profits, loss of other commitments or any adverse
effact to the goodwill of POMCO.

Notwithstanding anything to the conirary and regardless of eny dispute over
oompensation, upon termination of this Agreement or completion of the Servives, POMCO will,
at the written direction of the Liquidator, promptly refum to the Liquidator ali property
belonging to the Liguidator.




&, Compensation

The sole compensation for POMCO under this Agreement will be the payment based on
the pricing indicated in the Description of Services and Compensation set out in Exhibit A
aftached to this Agreement, The Deposit, Deposit Account, and use of such Deposit and Deposit
Account, as defined in the Amended and Restated Administrative Services Agresinent executed

6. Bill Pavment

POMCO shall submit invaices o the Liguidator /o Michael Ferreira, Assistant Birector,
Creditor & Ancillary Operations, New York Liquidation Bureau, 110 Wiiliam Street, New York,
NY 10038 via email at miatreita@nylb, or, , on the first bissiness day of each month for the
preceding montl's services, All invoices shall be paid within forty-five (45) days of receipt
unless the Liquidator objects in writing,

(&  POMCO has not provided, and will not provide, any reward whatscever or give
anything of value to any person or entity that might influence the Liguidator or POMOCO%s
behalf. POMCO enters into this Agreement in good faith without performing any act that may
be deemed collusion or frand, ‘

(&) POMCO has niot offered and will not offer any gratuities or other inducements {in

the form of entertainment, gifls, offers of employment or any other thing of value} fo any officer,
employes, 6t agent of the Liquidator or the New York Liguidation Buregu,

[{s)] POMCOQ shall ensure that al! obligations and duties are carried owt in & competent
and timely manner,

{d}  POMCO knows of no legal, business, or financial impediment at the time of
sxecution 1o the successfisl completion of its obiligations puisuafit to this Agreément, If POMCO
learns of any impediment (including bankruptey, Hyuidation, ste.), POMCO shalt notify the
Liquidator in writing immediately,

(&) POMCO agrees to perform jte obligations in accordance with all of the
ccnditiqns, cavenanis, statements, and representations contained in this Agreement, during the
Term of the Agreement.

()  During the Term of this Agreement, POMCO will maintain and make available
the necessary levels of qualified personnel 1 ensure proper performance by POMCO of its
obligations and responsibilities under this Agreement; and all work will be performed in g
professional, expeditious manner,




() A breach of any provision of this section shall be deemed a material breach of this
Agreement for purposes of default under this Agresment.

3. Waiver of Breach

No term or provision of this Agreement shall be deemed walved and no breash excused,
unless such waiver or consent shall be in writing and signed by the party claimed to have waived
er consented. Any Party’s consent te, waiver of, or excuse for a breach under this Agreemant
shall not constitute consent 1o, waiver of, or excuss for any other, different or subsequent breach.

9, Indemnification and Hold Harmiess

POMCO shall b fully liable for the actions of its agents, emplovees, partners, and sub-
confractors and shall fully indemnify and save harmless the Liguidator, the New York
Liguidation Bureau, and their officers, agents or emplayees from and against any and all
damages and expenses (inciuding atiorney’s fees) from suits, actions, and claims of every name
and description arising out of POMCO's neghgent performance under this Agreement.
However, POMCO shall not indemnify the Liguidator to the extent that any claim, loss, or
damage arising hereunder is caused solely by the negligent act or faflure to act of the Liquidator.

i16. losurance

POMCO shall, during the Term of this Agreement, without expense to the Liguidator,
procure and maintein insurance of the following kinds and lirnits of lmbxllty

(a) POMCO shall maintain, Professional Hability/ertors and omissions insirance with
a mindioum limit of £5,000,000 per ocourrence and $3,00¢,000 annual aggregpte, to include
coverage for all errors and omissions which result in financial loss to POMCO or the Liquidator.
Such policy shall include coverage for losses arising from the breach of information secuisity or
ayber Hability {including Technology Errars & Omissions, Network Security snd Privacy
Liability and Media Liability}, whether combined with the Professional Liability poliey or placed
as a separate policy, but carrying the same limits of lability.

(b)  POMCD shall maintain and will require its suboontractor(s), if any, te mainfain
crime./ employee fidelity insurance with 4 iminimum limit of Hability.of $1,500,000, POMCO
agrees fo include the Liquidator as a Joss payee for crime / emplayee fidelity insurance,

{c)  POMCO shall maintain at [east the minimum Workers® Compensation Insurance
required by New York law for all employees of POMCO and the employees of any subcontractor
that directly or indirectly provides services to the Liguidator under the Agresment.

Before comimencing petformance of this Agreement, POMCO shall provide the
Liquidator with certificates of insurance evidencing that all insurance required by this Agreement
has been obiained, and that a copy of any notice sent te FOMCO indicating that the poliey of
insurance shall be changed or canceled will aiso be seist to Liguidator, The insurance poticies
refetenced in this Section shall not be canceled or reduced in required Iimits of Hebility il
nigtice has beer given to the Liguidator of such cancellation or redustion; the date of cancellation
or reduction shall not be less thag thirty {30) days after the dats of notice.
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il.  Subcentraciing

POMCQ may subcontract the performance of its duties or oblj gations under this
Agreement only with the prior written consent of the Liquidator. The Liguidator shall not be a
pasty {o any approved suboontract of POMCO's duties and obligations under this Agreement.

POMCO shall give the Liquidator immediate notics in writing of any ¢laim, legal action,
or suit filed, and prompt notice of any claim made, ageinst POMCO, by any subcontractors or
other third party that may result in litigation related in any way to this Agresment or that may
affect the performance of the POMCO’s duties under this Agresmetit,

1z, Ascionment

POMCO shall not assign, transfer, conveay, or otherwise dispose of the Agreement or its
right, title, or interest in the Agreement, other than its right to receive payment; the right to
receive payraent may be assigned with the prior written consent ef the Liguidator.

All provisions contained in this Agreement shal! be binding upon, inure to the benefit of,
and be enforceable by the respective successors and assigns of the: Parfics to the same extent as if
each such snccessoror assign were fiamed a party hereto,

13,  Confiict of Intereat

If during the Term of the Agreement and any extension thereof, POMCO becomes aware
of an actual ar potential relationship that may be congidered a conflict of interest, POMCO ghall
noiify the Lignidator in writing immediately,

14. Motices

All notices reguired to be given by one Party 1o the other under this Apgreernent shali be
in writing end shall be sent by certified ox registerad medl, or by commercial overnight courier
that guarantees next.day delivery, postage prepaid, to the following addresses:

To Liquidator: Superintendent of Financial Services of the State of New York
as Liquidator of Heslth Republic Insurance of New York, Corp.
110 William Street, 15t Floor
New York, New Yerk 10038
Attention; General Counsel

To POMCO: POMECQ, Ing,
2425 James Strest
Syracuse, New York 13206
Attsntion:

1%, Entire Asreement

Thie Apreement (including the attched Exhibit A sets forth he entirs understanding ane
agreement batween the Parties as to the subject mattsr of this Agresment and. supersedes all prior
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and contemporaneous oral and written agreements. and discussions. The Parties have not relied
on any representations, warranties er statements as an inducement to enter into this Agreement
othet than what is expressly set forth in this Agreement,

16.  Severability

If any term of this Agreemend is-for any reason invalid or unenforceable, the rest of the
Agreement shall remain fully valid and enforesable,

‘ 17.  Counterparts

- This Agreement may be executed in one or more counterparts, sach of which will be
deemed an original, and all of which will constitute one and the same Agreerent.

18.  Captions

Thie captions and beadings in this Agreement have been inserted for convenience of
reference only and shall not have the effect of amending or changing the express terms or
provisions of this Agreement,

19. Madification

This Agreement may be modified or amended only by a written agresment shtered into
subsequent to the date of this Agreement and duly executed by the Parties,

26,  Goveriiing Law

This Agreement shall be construed and governed by the laws of the State of New Vork
without regard to its rules concerning conflict of Iaws,

23, Forum Selestion

The Parties agree that all actions or proceedings arising out of or related to tils
Agreement shall be referred to and determined solely by the Liquidation Coust that is supervising
the Health Republic Liquidation Proceeding.

22  Camacity

This Agreement is being entered into by the Superiniendent of Financial Services of the
State of New York solely in her capaeity as Liguidator of Heaith Repablic. Nothing in this
Agreemerit shall impose any personal liability whatsoever on the Superinitendent of Financial
Servives of the State of New York or any of her employees, agents; attomeys, representatives,
specessors or assigns,

23.  Third Party Rights

This Agreement is solely for the benefit of POMCQO and the Liquidator and ddss not
confet, nor shall it be deemed to confer, any rights of any kind on any other party.
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IN WITNESS WHEREOF, the Parties hereto have duly executed this Agresment as of
the Effective Date, _

Superintendent of Financial Services of the State
of New Yotk as Liquidator of Health Republic
Insurance of New York, Corp., by her Agent

L. D0

Name: Dacid  Agina A
Title; SP‘?W‘”{ ‘D‘?F ”’7 Lo prev fot fﬁa\aﬁ?m“’f'

POMCG, Inc.

Name: ‘Kﬁﬂ‘é-e( !‘f }»-Lc.:@:—&»
Title: S hssiy (oam Lovn




Exhaibie 4

Deserintion of Services apd Cemnensation

Description of Services

At the request and direction of the Liquidator, POMCO shall provide services consistent with
POMCO’s expertise and experience in support of the Liquidator's receipt, processing, review,
adjudication, and finalization of health care claims submitted in the Health Republiec Liquidation
Proceeding, '

All Services are to be parformed on an hourly basis by POMCO osi an as-needed basis solely as
(3} expressly requested and (ii) pre-approved by Michasl Ferreira, or such other person
designated by the Liquidator.

Compensation

Compensation will be $150 per hour of Services rendered by POMCO, No compensation will be
paid for any houely Sefvices that were not (i) expressly requested and (ii) pre-approved by the
Liguidator,

Invoices shall be submitted on the first business day of each month for the preceding month’s
Services to Michael Ferreira via email at mferreira@nylb.org,

The Liquidator and POMCO acknowledge that POMCO, at the Liguidators request, has
rendéred Eﬁ hours of Services between January 1, 2017, and the Effective Date, which
Services will be competisated in accordance with the fee schedule set forth above,

Pass-throush exnenses for production of Explanations of Benefits (“ECQB™)

Pass-through expenses for the production and distribution of Provider Remiftance statoements and
Member Explanation of Benefits (“EOBs”) will be billed at cost and supported by the vendor's
invoices. No adminisirative fee markup for the production of these documents will be billed by
POMCO.

Pass-through expenses for medical records review

Pass-through expense¢s for medical records review, if any, shall be ingurred solely as (i) expressly
requested and (ii) pre-approved by Michae! Ferreira, or such other person designated by the
Liquidater, and will be charged at the rate of $156 per houz,




Business Associate Agreement

This Business Associate Agreement (“Agreement”) is effective as of May _L 2017
(“Effective Date”), is entered into by and between the Superintendent of Financial Services of
‘the: State of New York, in her capacity as court-appointed lquidator of Health Republic
Insurance of New York, Corp, (“Covered Bntity™, and POMCO, Inc. (“Business Associate™).
Covered Entity and Business Associate are each a “Party” and collectively the “Parties” to this
Agreement,

WHEREAS, Covered Entity possesses Individually Identifiable Health Informdtion that
is protected under HIPAA, the HIPAA Privacy Regulations, the HIPAA Security Regulations,
and the HIPAA Breach Notification Regulations (as such terms are defined in this Agreement)
and s permitted to use or disclose such informatien only in accordance with such laws and
regiiaiions:

WHEREAS, Business Associate may receive such information from Covered Entity, or
oreate, receive, maintain, or transmit such information on bebalf of Coverad Entity, in
cennection with the Services (as defined in this Agreement) it will provide to the Covered Enfity:
and

WHEREAS, Cevered Entity wishes to énsure that Business Assaciate will appropriately
safeguard the privacy, confidentiality, integrity, and availability of Individually Idenfifiable
Health information;

NOW THEREFORE, the Parties agree as follows:
i. Definitions

The Pasties agree that the following terms, when used in this Agreement, shall havethe
following meanings, provided that the terms set forth below shall be deemed to be modified to.
reflect any changes made to such terms from time to time as.defined in HIPAA, the HIPAA
Privacy Regulations, the HIPAA Security Regulations, and the HIPAA Breach Notification
Regulations.

(a)  “Breach” shall mean the acquisition, access, use, or disclosure of PHI (as defined
in this Agreement) in 4 mannet not permitted under 45 C.R.R, Part 164, Subpart B (“HIPAA
Privacy Rule”) which compromises the security or privacy of fhe PHI “Breach” shall not
include;

{i} Any unintentional acquisition, access, or use of PHI by & workforce
memberor person acting under the authority of the Covered Entity or Business Associate, if sush
acquisition, access, or use was made.in good feith and within the scope of authority and does not
result in further use or diselosure in & manner not permitted under the HIPAA Privacy Ruie; or

(i)  Anyinadvertent disclosure by a person who is authorized to access PHI at
the Covered Entity or Business Associate to snother person anthorized fo access PHI at the
Covered Entity or Business Associate, respectively, or Organized Health Care Armmngement in




which the Covered Entity participates, and the information received as a resnlt of such disclosure
is not further used or disclosed in a manner not permitted under-the HIPAA Privacy Rule; or

{iif}  A-disclosure of PHI where the Covered Entity or Business Associate has a
gond faith belief that an unauthorized person to whom the disclosure was made would not
reaisonably have been able to retain such information,

(b)  “Data Apgregation™ means, with respect to PHI created or received by Business
Associate in its capacity as the Business Associate of Covered Fntity, the combining of such PHY
by Business Associate with the PHI received by Business Associate in its. chpacity 4s & Busine$s
Associate of another covered entity, to permit data analyses that ielate to the health care
operations of the respective covered entities.

(¢}  “Electronic Protected Health nformation’ or “Electronic PHI” means PHI that is

transtnitted by er maintained in electronic media as defined in the HIPAA Security Regulations.

(d)  “HIPAA™imeans the Health Insurance Portability and Accountability Act of 1996,
Public Law 104-191, as amended by the Health Information Technology for Beonomit and
Clinical Health Act (“HITECH"), Title XTI of the American Recovery and Reinvestment Act of
2009 (Publie Law 111-5}, and as amended by the 2013 HIPAA Omnibus Final Rule, and as
otherwise may be amended from time to time. ‘

(e)  “HIPAA Breach Nofification Reoulations™ means the regulations promulgated

under HIPAA by the United States Department of Health and Human Services io require
notification of breaches of unsscured PHI, including, but not limited to, 45 C.F.R. Part 160 and
45 C.F.R. Part 164, Subpart A and Subpart D, as amended by the HIPAA Omnibus Rule, and as
otherwise may be amended from time to time. -

()  “HIPAA Omnibus Rule” means the recently promulgated final rule entitled,
“Modifications to the HIPAA Privacy, Security, Enforcement, and Breach Notifieation Rules
under the. Health Information Technology for Econemic and Clinical Health Act and the Genetic
Information Nondiscrimination Act Other Modifications to the HIPAA Rules.” Any standards or
implenientation specifications deseribed herein that have been added or modified by the HIPAA
Onmibus Rule shall have a complisnce date of September 23, 2013.

(8)  “HIPAA Privacy Resulsiions™ means the regulations promulgated under HIPAA
by the United States Department of Health and Human Services to protect the privacy of PHL,

including, but not linvited to, 45 C.F R, Bart 160 and 43 O F-R. Part 164, Subpart A and Subpart
E, as amended by the HIPAA Omnibus Rule, and as otherwise may be amended from time to
time:

(b}  “HIPAA Security Regulations” means the regulations promulgated under HIPAA
by the Untied States Depsttment of Health and Humarn Services to protect the sesurity of
Electronic PHL, including, but not limited to, 45 C.F.R. Part 160 and 45 C.F.R. Part 164, Subpart
A and Subpairt C, as amended by the HIPAA Omnibus Ruie, and as otherwise may be amended
from time 1o tme.




) “Individually Identifiable Health Information” means information that is-a subset

of health information, including demographic information collested from an individual, that is;

(D created.or réceived by & health.care provider, health plan, employer, or
hiealth care clearinghouse; and

(i) relates to the past, present, or future physical or mental health or condition
of an individual; the provision of health care to an individual; or the past, present, or futyre
payment for the provision of bealth care to an individual; and

(@)  that identifies the individual; or

(b)  with respect to which there is a reasonable basis to believe the
information can be vsed to identify the individual,

() “Etotected Henlth Information™ or “PHI* means Individually Identifiabls Health
Information transmiited or maintained in any form or medium, including electronically, that (i} is
received by Business Associate from Covered Entity, (3f) is created by Business Associate for its
own purposes frém Individually Tdentifiable Health Information that Business Associate rebeives
from Covered Entity, or (iif} is created, received, transmitied or maintained by Business
Assodiate on behalf of Covered Entity. PHT excludes Individually Identifiable Health
Information in education records covered by the Family Educationgl Rights and Privacy Act, as
amended, 20 U.8.C. § 1232¢, records described at 20 U.S.C. § 1232g(}(4)(B)(iv), and
employmont records held by the Covered Entity in ifs rele as empjoyer.

()  “Securify Incident” means the attempted or successtu! unauthorized access, use,
disclosure, modification, or destruction of information er interference with system operations in
an information system,

4! “Services" shall have the meaning aseribed to such term in that certain Services
Agreement (“Services Agreement™ dated as of May __, 2017 by and between Business
Assogiate and the Superintendent of Financial Services of the State of New York, in her capacity
as court-appointed Liguidaior of the Covered Entity.

(m)  Any tenms capitalized, but not otherwise defined, in this Agreement shall have the
same meaning ns thoss terms have under HIPAA, the HIPAA Privacy Regulations, the HIPAA
Security Regulations, and the HIPAA Breach Notification Repulations and shall be deemed to be
modified to reflect any changes made to such terms from time to time as defined in HIPAA, the
HIPAA Privacy Regulations, the HIPAA Security Regulations, and the HIPAA Rreach
Notification Regulations.

2. Obllsations and Activities of Businsss Associate

(2)  Uséor Disclosure, Business Associate agrees to not vse or Torther distlose PHI
other than as expressly permitted or required by this Agreement, court order, court-approved
settiement agreement, or as required by law.




(b)  Safeguards and Compliance with the KIPAA Privacy and Security Regulations.

Business Assaciate agrees to use apprepriate safeguards under the HIPAA Privacy and Security
Regulations to appropriately protect the confidentiality, integrity, and availbility of PHI and
prevent unauthorized use or disclosure of the imformation. Notwithstending the generality of the
forgoing, Business Associate agrees to comply with sach of the Standards and Implementation
Specifications of 45 CF.R. §§ 164.308 (Administrative Safeguards), 164.310 {Physical ‘
Safeguards), 164.312 (Technical Safeguards), 164,314 (Organizational Requirements), and
164.316 (Policies and Procedures and Documentation Requirements) with respect to Electronic
PHI.

(o) - Mitigation. Business Associate agrees fo mitigate, to the éxtent practicable, any
harmful effect that is known to Business Assotiate of a uss or disclosure of PHI by Business
Associate in violation of the requitements of this Agreement.

{(d)  Reporting, Business Assosiate ngrees to report to Covered Entity any use or
diselosure of PHY in viclation of this Agreement by Business Associate or by a third party to
which Business Associate disclosed PHI pursuant to Section 2(e). of this Agreetnent in the time
and manner reasonably designated by Covered Entity. Business Associate further agrees o
report in writing promptly to Covered Entity any Security Incident of which Business Associate
becomes aware; provided, however, that the Parties agree that Business Asseciate need not
report Unsuceessful Security Incidents to Coverad Entity. “Unsuccessful Security Incidents”
shall include, but not be limited to, “pings™ and. other broadcast attacks on Business Associate’s
firewall, port scans, unsuscessful Jog-on atterapts, so long s no sych incident resuits in
unguthorized access to, or use er disclosure of, Covered Entity’s PHL

Notwithstanding the foregoing provisions of this Section 2{d). Business Associate shall
immediately, and in no case longer than five (5) days after discovery of & Breach, report to
Cavertd Entity any Breach consigtent with the Breack Notification Regulations. Busitiess
Associate must also, without unreasonable delay, identify each individual whose unsecured PHE
has been, or is reasonably belisved to have been, accessed, acquired or disclosed as 4 result of
the Breach and provide such information to Covered Entity as needed in order to meet the data
breach notification requitements under the HIPAA Breach Notification Regulaiions, and in any
event within twenty (20} calendar days after the discovery of the Breach.  The Breach shall be
considered “discovered” when the Business Associate knew or reasonably should have known
when the Breach occurred,

Businiess Associate agrees to fully cooperate, coordinate with and assist Covered Entity
in pathering the information necessary to notify the effected individuals. Business Associate
agrees that it shall be solely responsible for ali costs and expenses incurrsd as a result of the
Breach, including costs associated with mitigation, preparation and delivery of the notices. In
the event that Business Associnte creates, receives, inaintaine, or transmits PHI on behalf of
other covered entities in addition to Cpvered Entity, Business Associate agrees that it has the
capability to identify the covered eniity to which the breached information relates.

In the event of any use or disciosure of PHI in violation of this Agresment by Business

Associate or by a third party to which Business Associate disclosed PHI pursuant to Section 20}
of this- Agresment tirat atises from the gots or omissions of Business Associate or its employees,
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subcontractors, agents, or representatives, and that requires notification of government agencies
and patients; Business Associate will cooperate fully with Coversd Entity,

(¢)  Subgontactors and Agenis. Jn accordance with 45 C.E.R. 164.502(e){1)(il} and
164:308(b)(2), if applicable, Business Associafe agrees o ensuré that any agents, ingtading
subcontractors, that create, receive, maintain, or fransmit PHI on behalf of Business Assoociate
agres, in writing, to the same restrictions, condiions, and requirements that apply through this
Agreement to Business Associate with respeet to such information.

() Requests for Restrictiond, Business Associate agrees to comply with reguests for
restrictions on use or disclogure of PHI to which Covered Eatity has agreet! or is required to
abide by under 45 C.F.R., §164.522 and of which Business Associate has been notified, to the
extent that such restriction may affect Business Associate’s use or disclosure of such PHI,

(8  Agcessio PHI Upon request by Covered Entity for accéss to PHI about an
individual contained in 2 Designated Record Set, Business Associate shall maks gvailabls to
Covered Briity, in the time and manner reasonably designated by Covered Enfity, such PHI for
5o long as such information is maintained in the Designated Record Set. In the event any
individual requests access to PHI directly from Business Asseciate, Business Associate shall
forward such request to Coverad Entity in the titne atd manner reasonably designated by
Covered Entity such that Covered Entity can respond 1o such individnal in accordance with 45
C.FR. § 164,524, Any denials of aceess to the PHI requested shall be the responsibility of
Covered Entity,

()  Amendment of PHE. Upen réceipt of'a written request by of on behalf of Coversd
Entity for the amendment of an individual’s PHI or record contained ina Designated Record Set
(for so long as the PHT is meintained in the Diesignated Record Sef), Business Associate shal}
provide such information ko Covered Entity for amendment, in the time and manner reasonably
designated by Covered Entity, and incorperate any such-amendments in the PHI as requirad by
45 C.F.R. §164.526.

(i} Audit and Inspection. Business Associate ngrees to make its internal practices,
books, and records, including pelicies and procedures and PHE, relating to the use and disclosure
of PHI and the security of Electronic PHE, available io the Covered Engity, Secretary of Health
tnd Hushan Services (“Sceretary of HHS™) orany officer or employee of HHS 1o whom the
Seoretary of HHHS has delegated such authority for the purposes of the Secratary of HHS
determining Coverad Entity’s complisnte with the HIPAA Privacy Repulations, the HIPAA
Security Regulations, and the HIPAA Breach Notification Regulations. Such information shall
be made availgble in.a tims and manner designated by Coveied Entity or the Secratary of HHS,

O Documentation of Disclosures. Business Associate agrass io dosument such
disclosures of PHI, and such information related to such disciosures, as would bs reguired for
Covered Entity to respond o a request by an Individual foran accounting of disclogures of PHI
in accordance with 45 C.F.R. § 164.528, and as otherwise may be amended from time fo time,

(k)  Accounting of Disclosures of PHI Upbn reosipt of notice by or on behalf of

Covered Entity that Covered Entity has received g request for an aecounting of disciosures of




PHI, Business Associate shall make available to Covered Entity, in the time and manner
teasonably designated by Covered Entity, that information coliscied in accordance with Section
() of thiz Agreement, including disclosures of PHI held by Business Associate for treatment,
payment, or health care operations purposes contained within an Electroriic Health Record
meintained by Business Associate on behalf of Covered Entity pursuant to this Agreerient, to
permit Covered Entity fo respond to the request in accordance with 45 C.E.R, § 164,528, and as
otherwise may be amended from time (o time,

)] Erohibition on Sele of PHY. Business Associate agrees to coniply with the
prohibition of sale of PHI without authorization unless an axception under 45 CER. § 164.508
applies.

(m)  Minimum Necessary Use and Disclosure. In condueting functions and/or

activities under this Agreement that involve the use and/or diselosure of PHI, Business Associate
shalt limit the use and/or disclosure of PHI to the minicoum ainount of information necessary as
determined by Covered Entity to accompligh the intended purpose of the use or disclogure, as
required by 45 CF.R. 164.502(b),

(m)  Electronic Transactions Reoulations. If Business Associate conducts any

Transaction for or on behalf of Covered Entity which is covered under the Blecironic
Transactions Standards from and after the Effective Date, Businsss Associate agrees thit it will
comply with, and cause its employees, agents and representatives, and subconiractors to comply
with, the applicable requirements of the Electronic Transactions Standards,

(0}  Trainige. Business Associate trains its employees, agents, representstives, and
other members of its workforce an privacy and confidéntiality and Business Associate requires
its employees, apents, reprosentatives, subcontractors, and other members of ite workfores to
execute confidentiality and nondisclosure agreements,

3. Permitted Uses and Disclosures by Business Associaie
{a)  General Use and Disclosure Provisions. Except us otherwise limited in this

Agreement, Business Associgte may use or discloss PHI in connection with its perfbormance of
the Services if such use or disclosure of PHI wotild not violate the HIPAA Privacy Regulations if
done by Covered Entity or such use or disclosure is expressly permitted under Section 3¢b) of
this Agreement,

{ty  Spesific Use and Disclosure Provisions.

{iy  Exoceptas otherwise limited in this Agresment, Business Associate may
use and disclose PHI for the propet management and administration of the Business Assosiate or
to meet its legal responsibilities; provided, however, that such PHI may only be disclosed for
such purposes only if the disclesures are required by law or the Business A ssociate obiaing
certain reasonable assurances from the persén to whom the informeation iz disclosed. The
requited reasonable assurances awe that:

{a)  the information will remain cenfidential;




(b)  the information will be nsed or further disclosed only as required
by law or for the purpose for which the information was disclosed to the person; and

‘ (¢} fthe person will notify the Business Associate of any instances of
which it is aware in which the confidentiality of the information has been breached.

(it  Business Associate niay use and disclose PHI to report viclations of law to
appropriate Federal and State authotifies, consistent with 45 C.RR. § 164.502((1).

{iti} De-Identification. Business Associate is authorized to uge PHI to de-
identify the information in accordance with 45 CFR 164.574(a)-(c).

4. DObligations of Covered Eitity

Covered Entity shall not request Business Assotiate to use or disclose PHI in any manner
that would not be permissible under the HIPAA Privacy Regulations if dome by Covered Entity
or that is not etherwise expressly pesmitied under Section 3 of this Agreement,

5, Ferm snd Termination

(8}  Temn. This Agreemient shafl be effective as of the Effective Date and shall
continue until the sarlier of (i) the termination of the Services Agreement, or (ii) the termination
of this Agreement in accordance with the provisions of Section 5(b) or Section 7(b) of this
Agresment.

(b)  Términation for Cause. Upon Covered Entity’s knowledge of 2 materin! breach
by Business Associate, Covered Entity mey, in its sole discretion, either (i) provide Business
Associate with notice of and an opportunity-to cure such breach and then terminate this
Agreement if Business. Associate does nof cure the breach withif time period specified by
Covered Entliy, or (ii) teriminste this Agreement immediately, In the event that termination of
the Agreement is not feasible, Business Assaciate acknowledges and agrees that Covered Enfity
has the right o report the breach to the Secratary of HHS,

Upon Business Associate’s knowledge of a material breach by the Covered Entity of this
Agresment, Business Associate may, in its soie discretion, provide Covered Entity with notice of
and an opportunity to cure such breach and then terminate this Agreement if Covered Entity does
not cure the breach within time period specified by Businsss Associgte, In the event that
termination of the Agreement is not feasible, Covered Entity acknowledges and agrees thet
Business Associate has the right to repors the breach fo the Secretary of HHS,

(¢}  Effect of Terminaiion,

()  Upon termination of this Agreement, for any regsion, Business Associaie
shiall return or destroy all PHI recetved from Covered Entity, or created or received by Business
- Associate on behalf of Covered Entity. This provision shal{ also apply to PHI that is in the
possession of subcontraciors or agents of Business Assosiate. Businass Associate shall retain no
¢opies of the PHI,




(i)  Notwithstanding the foregoing, in the event that Business Associate
determines that returning or destroying the PHI is not feasible; Business Associate shall provide
to Covered Entity notification of the conditions that make return or destruction not feasible,
Business Agsociate shall extend the protections of this Agréement to sieh PHI and limit further
uses and disclesures of such PHI 1o those purposes that make the return or destruction not
feasible, for so long as Business Associate maintaing such PHI,

6. Compliance with Applicable Law

The Parties acknowledge and agree that beginning with the Effective Date, Business
Associate shall comply with its obligations wnder this Agresment and with ali obligations of &
business associate under HIPAA, HITECH, and other related laws and any implementing
regulations, as they exist at the time thiy Agreement is executed and as they are amended, for so
long as this Agresment is it place. To the extent that Business Associate is to carry out one or
more of Covered Entity*s cbligations under Subpert E of 45 CFR Part 164, Business Associate
shail comply with the requirements of Subpart E that apply to Covered Bnfity in the performance.
of such obligations.

7. Miscellaneous

() Repulatory References, A reference in this Agreement {o a section in HIPAA, the
HIPAA Privacy Reguiations, the HIPAA Security Regulations, or the HIPAA Breash :
Notification Regulations means the section as in effect or 6 amended from time to time, and for
which compliance is required, except that any standards or implementation specifications
describied herein that have been sdded or modified by the HIPAA Omnibus Rule shall have 2
compliance date of September 23, 2013, g

by  Amendment, Covered Butity and Business Associate dgyee that amendrent of
this Agreement may be required to-ensure that Covered Entity and Business Associate comply
with changes in state and federal laws and regulations relating to the privacy, security and
confidentiality of PHI, including, but not Hmited to, changes under the HIPAA Privacy
Regulations; the HIPAA Security Regulations and the HIPAA. Breach Notification Reguldtions,
Business Associate agrees that Covered Entity may amend this Agreamant, in its sole discretion,
upori thirty (30 days written notice in order to ensure that Cavered Entity will be able i comply
with such laws and regulations. For the avoidarice of doubt, in the event Business Associate has
not objected in writing to-such amendment within such thirty (30) day notice period, the
amendment shall be deemed: to have been accepted by Business Associate,

(¢}  Survival The respective rights and obli gations of Business Associate under
Section 5(c), Section 7(f), mnd Section (g} of this Agreement shall survive the termination of
this Agreement,

()  Interprefation. Any ambiguity im this Apreement shall bs resoived in faver of a
meaning that permits Covered Entity to comply with applicable law proteciing the privacy,
seeurity and confidentiality of PHI, including, but not limited to, HIFAA, the HIPAA Privacy
Regulations, the HIPAA Security Regulations or the HIPAA Breach Notification Regulations.




(e) State Law. Nothing in this Agreement shall be construed to require Business
Associate to use or disclose PHI without a written authorization from an individual who is a
subject of the PHI, or written authorization from any other person, where such authorization
would be required under state law for such use or disclosure.

) Injunctions. Covered Entity and Business Associate agree that any violation by
Business Associate of any of the provisions of this Agreement may cause irreparable harm to
Covered Entity. Accordingly, in addition to any other remedies available to Covered Entity at
law, in equity, or under this Agreement, Covered Entity shall be entitled to an injunction or other
decree of specific performance with respect to any violation by Business Associate of any of the
provisions of this Agreement, or any explicit threat thereof, without any bond or other security
being required and without the necessity of demonstrating actual damages.

{g)  Indemnification. Business Associate shall indemnify, hold harmless and defend
Covered Entity from and against any and all third party claims, losses, liabilities, costs and other
expenses resuiting from, or relating to, the acts or omissions of Business Associate in connection
with the representations, duties and obligations of Business Associate under this Agreement.

(i)  No Third Party Beneficiaries. Nothing express or implied in this Agreement is
intended or shall be deemed to confer upon any person other than Covered Entity, Business
Associate, and their respective successors and assigns, any rights, obligations, remedies or
liabilities.

(i) Primacy. To the extent that any provisions of this Agreement conflict with the
provisions of any other agreement or understanding between the Parties, this Agreement shall
control with respect to the subject matter of this Agreement,

IN WITNESS WHEREOF, the Parties hereto have duly executed this Agreement as of
the Effective Date.

Superintendent of Financial Services of the State
of New York as Liquidator of Health Republic
Insurance of New York, Corp., by her Agent
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POMCO, Inc.
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